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rain, She commissions exceeded those prescribed by the Exchange. For this 
cede, Please Route to: reason the Superintendent of Insurance refused to renew its license 
nages to do business in the State. 
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pee ee Authority of Superintendent of Insurance 
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% FIRE AND CASUALTY 


Explosion in Steam Boiler—The weight of the evidence 
demonstrated that the damage to plaintiff's building re- 
sulted from an explosion in a steam boiler and was, there- 
fore, expressly excluded from the coverage of his policy 
(Mill Owners Mutual Fire Ins. Co. of Iowa v. White, U. S. 
Dist. Ct., W. D., Mo., § 300,793). 


Iron Safe Clause.—In West Virginia, it was held that the 
insured had failed to take a proper inventory from which 
the amount of loss of lumber insured might be determined 
with reasonable certainty and that plaintiff had unquestion- 
ably violated the iron safe clause of his fire insurance policy 
(Dickerson v. The Franklin National Ins. Co. of New York, 
N. Y., U. S.C. C. A, 4th C., 300,794). 


% NEGLIGENCE 
(Other than Automobile) 


Municipality’s Liability — Sufficiency of Claim.— Claim for 
damages filed with city by plaintiff for injuries sustained 
in fall on defective sidewalk was insufficient because it did 
not specify the address of the claimant, and actual knowl- 
edge on the part of the city officials of the facts required 
to be stated in the claim did not dispense with the filing 
of a proper claim (Eppstein v. City of Berkeley, Calif. Dist. 
Ct. of App., 7 403,474). Drainpipe Water on Sidewalk.—A 
municipality was not chargeable with notice of a potential 
nuisance due to the flow of water from a drainpipe, since 
it was not shown that recurrently an icy or unsafe con- 
dition had been created thereby, as distinguished from a 
natural accumulation of ice, for such a period of time as 
to indicate to the authorities that such situation had a 
dangerous aspect and if continued would probably cause 
injury to pedestrians (McCave v. City of Canton, Ohio Su- 
preme Ct., $403,473). Pedestrian Injured—Overhanging 
Branches of Tree.—Plaintiff who collided with overhanging 
branches of a tree while walking along a sidewalk was 
denied a recovery on the ground that she failed to exercise 
ordinary care and caution for her own safety (Gaver v. City 
- Columbus, Neb. Supreme Ct., 403,472). Contractor’s 

mployee Injured.—A contractor’s servant sought to hold 
defendant city liable for injuries sustained when he fell 
from the abutment of a bridge under construction into an 
excavation, but the court denied recovery; the city was 
under no duty to provide plaintiff a safe place to work, 
the excavation did not constitute a nuisance for which the 
city was liable, because plaintiff was not using the premises 
for travel purposes, and plaintiff assumed the risk of injury 
(Davis v. Charles Shutrump & Sons Co., City of Youngstown, 
Appellant, Ohio Supreme Ct., $403,471). Defective Side- 
walk—Abutting Owner Injured.—It was a question for the 
jury whether plaintiff, who sued defendant city to recover 
damages for injuries sustained as the result of a fall on a 
defective sidewalk abutting premises owned by her, was in 
the exercise of due care at the time of the accident (Schulen- 
burg v. City of Chicago, Ill. App. Ct., { 403,477). 


Carriers—Violent Jerk of Train.—There was substantial evidence 
to show that defendant’s train started with a violent jerk be- 
fore plaintiff had time to get to a seat and, therefore, verdict 
in plaintiff's favor was upheld (St. Lowis-Southwestern Ry. 
Co. v. Holwerk, Ark. Supreme Ct., 403,469). Loss of 
Melons.—In an action in South Carolina based upon loss 
suffered by plaintiffs by reason of the deterioration of 
melons which were shipped on defendant’s vessel, eviderice 
showing that an inherent defect, quality or vice of the 
goods caused the loss did not entitle defendant to a directed 
verdict, for, under the evidence, the carrier might be held 
liable for loss occasioned by insufficient refrigeration (S. L. 
Shepard & Co. v. Agwilines, Inc., U. S. C. C. A., 4th C., 
{] 403,467). 


Railroad’s Liability—Fire—Where plaintiff incurred expenses 
in fighting a fire which threatened a national forest in 
Virginia, said fire having been caused by sparks from de- 
fendant’s engine igniting combustible materials along the 
right of way, plaintiff was entitled to relief under statute, 


the clear meaning of which was that negligent party 
should be liable for expenses incurred by anyone who was 
justified in fighting the fire, and, also, to tort relief (U. § 
of America v. Chesapeake & Ohio Ry. Co., U. S.C. C. A. 
4th C., 9 403,468). Res Ipsa Loquitur.—The res ipsa 
loquitur doctrine was inapplicable in a suit against a rail- 
road company by a contractor’s employee to recover dam- 
ages for injuries sustained when a freight car door, which 
was stuck and had to be forcefully opened, fell upon him 
(Martin v. Southern Pacific Co., U.S. Dist. Ct., N. D., Calif. 
1 403,466). 


Street Railways.—Plaintiff failed to adduce any evidence that 
its intestate was in the exercise of due care for his own 
safety and, therefore, no recovery was had for the death 
of the intestate, who was struck and killed while walking 
in front of defendants’ eastbound street car at an inter- 
section which concededly was not a service stop for street 
cars (Natl. Builders Bank of Chicago, Admr. v. Cummings 
et al., Recrs., et al., d. b. a. Chicago Surface Lines, Ill. App. 
Ct., 1 403,476). 


Liability for Domestic’s Injury.—Case against defendant owner 
and his sister, also a defendant and the person who hired 
plaintiffs, should have been submitted to jury, where the 
female plaintiff, a domestic in the owner’s home, two days 
after being hired, opened a door leading to a dumbwaiter, 
and fell down the shaftway, said door being close to and 
exactly like a door leading to a washroom (Christianson 
et al. v. Breen et al., Exrs., et al., N. Y. Ct. of App., 403,475). 


Theatre Patron Injured.—Evidence failed to show that defend- 
ants had actual or constructive notice of water dripping 
from the marquee ceiling and onto the floor at the entrance 
of their theatre and, therefore, plaintiff were not entitled to 
recover for injuries sustained by plaintiff wife when she 
slipped and fell on the wet, terrazzo floor (Matherne et al. 
v. Los Feliz Theatre et al., Calif. Dist. Ct. of App., 403,478). 


Malpractice—Plastic Surgery.—Defendant, a plastic surgeon, 
was held liable in a malpractice action for damages sus- 
tained by plaintiff, when, after an operation on her nose, 
the nostrils shrank together, the trial court’s finding that 
defendant negligently and carelessly cut out unnecessarily 
from the nasal passages an excessive amount of tissue and 
a part of the lining membrane being sustained by the 
evidence (Mirich v. Balsinger, Calif. Dist. Ct. of App. 
{ 403,470). 


* LIFE x 


Group Insurance—Due Proof of Disability—In an action by 
plaintiff seeking the recovery of disability benefits claimed 
to be payable to him by reason of his alleged rights as a 
certificate holder under a group insurance contract, judg- 
ment in plaintiff's favor was reversed because due proof 
of disability was not made within the time limited by the 
contract, namely, within one year from the date of its 
commencement (Rosenberg v. The Equitable Life Assur. Soe. 
of the U. S., Ohio Ct. of App., $502,901). Lapsed Policy. 
—Where insurer denied liability, in action by beneficiary 
named in certificate issued under group policy, on ground 
that policy had lapsed for nonpayment of premium, judg- 
ment for insurer was affirmed, the evidence sustaining the 
finding that the insurance had lapsed, that insured was 
notified thereof, and after receiving notice declined to 
reinstate it (Clapp v. Sun Life Assur. Co. of Canada, Ark. 
Supreme Ct., 502,902). 


Reinstatement of Policy.—While insured may not have been 
guilty of conscious fraud, as alleged by complainant, he 
was guilty of equitable fraud when, in making application 
for reinstatement of his policy, he misrepresented a material 

fact respecting examination and treatment by a physician, 

and complainant was entitled to rescind the contract 0! 

reinstatement (New York Life Ins. Co. v. Weiss et al., N. J. 

Chancery Ct., § 502,897). 


Accidental Death.—Plaintiff wife, in a suit to recover increased 
indemnity for accidental death of the insured, who was 
found dead near his wife’s overinsured building after an 
explosion, the insurer claiming that he was attempting '0 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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commit arson at the time, was not entitled to a directed 
verdict, it being for the jury to say whether the means or 
cause of the insured’s death was accidental or whether it 
was the natural result of a voluntary and intentional course 
of conduct pursued by him (Hassay v. Metropolitan Life Ins. 
Co., Ohio Supreme Ct., {ff 502,898). 


Cause of Death.—Where the insured’s death was caused by 
vasomotor paralysis due to shock resulting from a fall, it 
was a question for the jury whether the icy condition of 
a sidewalk caused the fall, in which event the insurer would 
be liable for accidental death benefits, or whether the fall 
was caused by a pre-existing heart condition, in which 
event the insurer would not be liable (Wolfson v. Metro- 


politan Life Ins. Co., N. Y. Ct. of App., 502,899). 


Change of Beneficiary—Where the insured, two days before 
he committed suicide, executed a change of beneficiary but 
the same was never endorsed on the policy, which provided 
that no change would be effective unless endorsed thereon, 
the court found no merit in the contention that the insured 
“has done everything within his power to effect a change, 
and made every reasonable effort to comply with the con- 
ditions of a change of beneficiary” (Kaplan et al. v. Metro- 


politan Life Ins. Co. et al., N. J. Supreme Ct., 502,896). 


False Answers in Application.—It was error to deny defendant 
insurer's motion for a dismissal of the complaint in an 
action on a policy of life insurance, the evidence showing 
that the insured made false answers in his application which 
were material to the risk (Langer et al. v. Metropolitan Life 
Ins. Co., N. Y. Supreme Ct., App. Div., 502,900). 


Named Beneficiary Shot by Insured—Vested Interest.—Where 
insured shot and mortally wounded his wife, the named 
beneficiary, and then shot and killed himself, the wife sur- 
viving him about two hours, plaintiff, the insured’s mother, 
could not take as substituted beneficiary, for when the 
insured died, his wife’s theretofore contingent interest be- 
came vested, and liability attached in her favor and passed 
to her administrator on her death (Dinwiddle v. Metropoli- 
tan Life Ins. Co., Ark. Supreme Ct., J 502,903). 


% AUTOMOBILE * 


Insurance Questions — Alignment of Parties.— The federal 
court, in determining the diversity of citizenship necessary 
for jurisdiction, refused to align the negligent driver of the 
insured vehicle with the insurer as requested by the persons 
injured through the negligent driving (Merchants Fire As- 
surance Corp. et al. v. White et al., U. S. Dist. Ct., Dist. of 
N. J., 1 706,421). Reformation of Policy—Upon proof of 
an agreement for a year’s insurance with a down payment 
and additional instalments throughout the year, the court 
reformed a policy making its terms for one year rather 
than for three months with renewals upon payment of the 
instalments, as written (Jorgensen v. Allied Mutual Casualty 
Co., lowa Supreme Ct., 7 706,422). Agreement to Procure 
Insurance.—The court held that all negotiations were merged 
into the written agreement which specified that the mort- 
gagor of an automobile should procure insurance and that 
thereafter said mortgagor could not claim that the mort- 
gagee had agreed to procure the insurance (Robberson Loan 
Corp. v. Callaway et al., Springfield Ct. of App., Mo., 
{ 706,426). Operation as Common Carrier.—The court held 
that, while an empty bus was being driven on a direct route 
to a garage for repairs, but not on a route specified in the 
carrier’s certificate of convenience and necessity, it was 
covered by a policy indemnifying the carrier against loss 
for injuries inflicted while operating as a common carrier 
(Mitchell, Admx. v. Great Eastern Stages, Inc., et al., Ohio 
Supreme Ct., § 706,435). 


Employer-Employee Relationship.—It was error to hold as a 
matter of law that the co-defendant driver and owner of 
the truck was an independent contractor rather than a 
Servant of the corporate defendant (Johnson v. R. T. K. 
Petroleum Co., Inc., et al., N. Y. Ct. of App., 706,444). 
Travel to and from Work.—When transportation is fur- 
mshed or an allowance is made by the employer, it is a 


Municipalities’ 


permissible inference that the employer has impliedly agreed 
that the employment shall be continuous from the time the 
employee leaves home and shall continue until he returns 
(Breland et al. v. Traylor Engineering & Mfg. Co., Calif. 
Dist. Ct. of App., J 706,439). 


Liability—Nuisance.—A concrete pilaster or 
header of a narrow bridge stood directly in the path of 
traffic on the wider street and the jury, concluding that the 
condition was a nuisance, held the city liable for injuries 
to a passenger in an automobile which struck the header 
during a heavy snowstorm (Kocher v. City of Barberton, 
Ohio Supreme Ct., § 706,419). Wall off Road.—Plaintiff 
was denied recovery from the city for injuries sustained 
when the driver of the automobile in which she was a 
guest failed to make a necessary turn and ran into a wall 
or barricade off the road, the court ruling that the wall 
and surrounding conditions did not constitute a nuisance 
(Ellis v. City of Youngstown, Ohio Supreme Ct., 7 706,438). 


Patrolman’s Authority to Remove Car.—A patrolman had no 


right to authorize defendant to remove plaintiff’s disabled 
vehicle from the shoulder of the road and the decision 
denying plaintiff recovery of his car without payment of 
wrecking and storage charges could not be upheld (Brown 
v. Ace Motor Co., Ala. Supreme Ct., § 706,443). 


Guests Injured—Wanton Misconduct.—Upon evidence that 


defendant drove across a through street at a high rate of speed 
and in disregard of his known duty to stop, the court 
properly left the issue of wanton misconduct to the jury 
which held defendant answerable for injuries sustained by 
his guest in an intersection collision (Jenkins v. Sharp, 
Ohio Supreme Ct., 706,433). Contributory Negligence.—A 
driver’s negligence in crossing railroad tracks where his 
car was struck by a train could not be imputed to his 
guests and whether his guests were guilty of contributory 
negligence and, if so, whether their negligence exceeded 
that of defendant railroad were issues for the jury (Mis- 
sourt Pacific R. R. Co., Thompson, Trustee v. Johnson, Ark. 
Supreme Ct., J 706,431). 


Children Injured.—No recovery was permitted for injuries sus- 


tained by a six-year-old boy who ran in front of a truck, 
which barely avoided striking him, and was struck by an 
automobile which was passing the truck (Lowe v. Ivy, Ark. 
Supreme Ct., J 706,429). Competency of Child to Testify. 
—The court erred in permitting an eight year old child to 
testify to an accident that happened to him when he was 
between four and five years of age (Hollaris v. Jankowski, 
Admz., et al., Ill. App. Ct., | 706,447). Status as Trespasser. 
—The court, refusing to hold a five-year-old child a tres- 
passer to whom a driver owed the duty only of refraining 
from wilful or wanton injury, held the owners of a milk 
truck answerable for a driver’s failure to exercise reasonable 
care for the safety of the child he knew to be on or near 
the truck (Helland v. Arland et al., Wash. Supreme Ct., 
1 706,436). 


Pedestrians Injured.—Plaintiff, familiar with operations at an 


excavation site, was contributorily negligent as a matter of 
law in stationing himself behind a truck which injured him 
as it backed toward the power shovel (Shellhamer v. Zilch, 
Ohio Ct. of App., § 706,417). Failure to See Pedestrian.— 
Since there was insufficient evidence to warrant submission 
of the questions of contributory negligence, excessive speed, 
passing on a curve, or defective headlights, the only issue 
for the jury’s determination was whether the truck driver 
was negligent in failing to see the pedestrian in time to 
avoid striking him (Johnson, Admx, v. Anoka-Butte Lumber 
Co., Neb. Supreme Ct., 1 706,428). Photographer.—A com- 
mercial photographer who, because of the lens he was using, 
took pictures from the street, could not be placed in that 
class of street workers who were not required to keep a 
constant lookout for motor vehicles (Milton v. Los Angeles 
Motor Coach Co. et al., Calif. Dist. Ct. of App., 706,420). 
Ordinance Conflicting with State Law.—The holding that 
a pedestrian was contributorily negligent because he vio- 
lated the provisions of an ordinance concerning the cross- 
ing of streets could not be upheld because these provisions 
conflicted with the state law and were, therefore, unconsti- 
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AUTOMOBILE—Continued from liability for the consequences of an opposing traffic 
. 5: . Eee a ; ; collision (Sine, Admx. v. Mehlhorn et al., Ore. Supreme Ct 
tutional (Wilton v. Henkin et al., Calif. Dist. Ct. of App., { 706,432). ”* 


1 706,440). Standing Beside Parked Car.—Plaintiff recovered 
for injuries sustained when, as he stood beside the left side Rear-End Collisions—Defendant was held answerable for 
of his parked car and a distance of from seven to twelve feet striking the rear of a forward truck which had moved to 
from the center of the road, he was struck by a car which the left to pass boxes in the road and had returned to the 
skidded from the op,usite side of the road (McNally v. right, there being evidence that defendant was traveling at 
Chauncy Body Corp., Ill. App. Ct., 706,446). Backing Ve- a speed in excess of the statutory limit and was attempt- 
hicle—A pedestrian recovered from the city for injuries ing to pass the truck on the right (Popoff et al. v. Mott, 
sustained when, as she was standing in the street about Wash. Supreme Ct., § 706,437). Unlighted, Parked Vehicle. 
ten or twelve feet from the curb in the middle of the block, —Defendant, whose dilapidated, disabled and unlighted truck 
she was struck by a city automobile as it backed toward stood on the highway, was held answerable for injuries 
the curb from a stationary position six feet from the curb and damages sustained when the truck was struck from the 
(Hart v. City of Chicago, Ill. App. Ct., 706,451). rear (Bruggeman v. Burgess Express Co., Inc., N. J. Supreme 
; : j Re Ct., 706,423). Lights During “Hours of Darkness,”— 
Election of Remedies.—In an action arising when one defend- The court’s refusal to instruct as to the statutory duty to 
ant’s truck struck a piece of metal projecting from the cab show lights during “hours of darkness” necessitated a new 
of his co-defendant’s truck, causing the metal to fall against trial after a verdict denying recovery for injuries sustained 
the parked car in which plaintiff was sitting, plaintiff was when an automobile collided with the rear of a parked 
not required to elect which of the two defendants he would truck and trailer in dense fog (Rowe et al. v. Safeway Stores 
proceed against (Logan v. The Canton Structural Steel Co. Inc., et al., Wash. Supreme Ct., 706,425). Last Clear 
et al., Ohio Ct. of App., ] 706,434). Chance.—The jury’s verdict awarding recovery for the 
death of an individual sitting in a stationary vehicle which 
was struck from the rear could not be upheld because the 
court erroneously submitted the doctrine of last clear 
chance which, under the circumstances, was inapplicable 
(Lynch, Admx, v. Alderton, W. Va. Supreme Ct., {[ 706,448). 


Intersection Collisions—Determination of Center of Street.— 
Using the full width of the pavement, and not merely the 
width of the traveled portion thereof, to determine the cen- 
ter of the street, the court found that defendant halted his 
left turn to the right of the center of the street, leaving more Absence of Tail Light—Defendant was held answerable 
than half of the pavement for the safe passage of the motor- for the consequences of a collision with the rear of his 
cycle which ran into his car (Fuson v, Cantrell, Tenn. Ct. : 


. : automobile which, according to the jury, did not have a 
of App., 706,424). Right of Way.—The evidence as_ to lighted tail light as required by statute (Bresnahan v. Pro- 


whether plaintiff or defendant entered the intersection first man, Mass. Supreme Jud. Ct., $706,445). Parking Close 


and ae aed of aiedae in a Er arg me hc to Corner.—Plaintiff recovered for injuries sustained when, 
jury under correct instructions concluded that defendan as she turned right at an intersection, her car collided with 


was to blame for the collision (Payne v. Mosley, Ark. Su- , : % : 7 : 
preme Ct., 706,450). the rear of defendant’s unlighted truck which was parked 


close to the corner on the intersecting street (Willams v. 
Passing Vehicles.—Defendant who stopped his truck diagonally Layne et al., Calif. Dist. Ct. of App., | 706,441). 


across the highway and then started and stopped it again Comparative Negligence—The court modified its original 
as an automobile was passing on the left was held answer- opinion to rule that the comparative negligence rule was 
able for the consequences of the collision which ensued applicable between the defendant and an administratrix 
(Williams v. Kawanami, Calif. Dist. Ct. of App., 706,430). suing to recover for the death of her children (Jgnes v. 
Opposing Traffic Collisions.—Plaintiffs recovered for damages Union Pacific R. R. Co., Neb. Supreme Ct., 1 706,427). 
sustained when their truck was struck and overturned by an Pamages.—The damages awarded plaintiff for sublux ign of 
automobile which approached from the opposite direction a vertebra and consequential suffering and somite were 
upheld (Evans et al. v. Hall, Wash. Supreme Ct., 706,418). 


and turned onto their side of the road (McNew v. Wood, 
Ark. Supreme Ct., J 706,449). Repetitious Instruction.— “< 
Since the concurrent negligence instruction claimed to be Rehabilitation of Testimony.—When a witness is charget#*with 
repetitious was not misleading and did not give undue a fabrication of recent date, his previous statements corre- 
prominence to any special phase of the controversy, the sponding to the testimony given at the trial are competent 
court refused to disturb a verdict exonerating defendant (Bickford v. Mauser et al., Calif. Dist. Ct. of App., | 706,442) 
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